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Bill Status: Passed Senate, Ayes 30, Nays 0 04/24/2019
Passed H., as am., Ayes 96, Nays 0, PNV 0

HB 0676 by *Garrett

(SB 0699) by *Stevens
Trusts - As introduced, enacts the "Tennessee Disclaimer of Property Interests Act." - Amends TCA
Title 31; Title 34; Title 35 and Title 45.

 Summary
FISCAL SUMMARY
Increase State Revenue - Exceeds $1,000/Department of Financial Institutions Increase State
Expenditures - Exceeds $1,000/Department of Financial Institutions

BILL SUMMARY
This bill revises present law regarding disclaiming an interest in property.
PRESENT LAW
Under present law, the following persons may disclaim all or part of the property, powers or
interest in property:
(1) The donee of a gift, whether outright or in trust;
(2) A recipient of property from a decedent's estate;
(3) A recipient of property on the exercise of a power of appointment;
(4) A recipient of property resulting from another person's disclaimer;
(5) A recipient of property resulting from any other type of gratuitous transfer;
(6) A fiduciary holding powers as a fiduciary; or
(7) A beneficiary designated in a pay-on-death account, an insurance policy, an individual
retirement account, an annuity, a retirement plan, whether qualified or not, or any other type of
deferred compensation arrangement.
To be effective the disclaimer must be an irrevocable and unqualified refusal by a person to
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accept an interest in property or to retain fiduciary powers but only if:
(1) The refusal is in writing. Present law details what information the writing must contain;
(2) The writing is received by the transferor of the interest and, if the subject of the disclaimer is
realty, is filed in the county register's office and, if the disclaimer involves an interest in a
decedent's estate, is filed with the court in which the decedent's estate proceedings are or would
be pending;
(3) The person has not accepted the interest or any of its benefits or exercised the power; and
(4) As a result of the refusal, the interest passes without any direction on the part of the person
making the disclaimer and passes either to the spouse of the transferor or to a person other than
the person making the disclaimer.
Unless the decedent has otherwise indicated by will, the interest disclaimed passes to those
persons who would take under present law as if the person disclaiming had predeceased the
decedent. Unless the donor of a gift or the creator of power has otherwise indicated in the
document evidencing the gift or creating the power, the interest disclaimed passes to the donor or
creator of the power. In every case the disclaimer relates back for all purposes to the date of death
of the decedent, the date of the gift or the date of death of the donee of a power, as the case may
be. If the disclaimer is of a fiduciary power, the power will either be exercisable by some other
fiduciary or void.
Present law sets out in detail the actions that result in a person being barred from disclaiming
property.
THIS BILL
This bill rewrites the above provisions and establishes the following in regard to disclaiming
interest, which will apply to disclaimers of any interest in or power over property, whenever
created.
This bill provides that a person may disclaim, in whole or part, any interest in or power over
property, including a power of appointment. A person may disclaim the interest or power even if its
creator imposed a spendthrift provision or similar restriction on transfer or a restriction or
limitation on the right to disclaim. This bill further provides that except to the extent a fiduciary's
right to disclaim is expressly restricted or limited by state law or by the instrument creating the
fiduciary relationship, a fiduciary may disclaim, in whole or part, any interest in or power over
property, including a power of appointment, whether acting in a personal or representative
capacity.
Under this bill, to be effective, the disclaimer must:
(1) Be in a writing;
(2) Declare the disclaimer, and the extent thereof;
(3) Describe the interest or power disclaimed; and
(4) Be signed either by the person making the disclaimer or some person subscribing the name of

https://wapp.capitol.tn.gov/apps/billinfo/default.aspx?BillNumber=HB0676

4/24/2019

Tennessee General Assembly » Legislation (Development)

Page 3 of 5

the person making the disclaimer, in the person's presence and by such person's express direction
in the presence of two or more witnesses competent to witness a will.
This bill sets out in detail:
(1) When a disclaimer becomes irrevocable;
(2) When the disclaimer takes effect;
(3) To whom the disclaimed interest passes;
(4) Provisions governing a disclaimer by a trustee, disclaimer of power of appointment, and
disclaimer of power held in fiduciary capacity;
(5) Delivery of a disclaimer, including, specifically, to whom the disclaimer must be delivered
(which varies depending on the type of interest);
(6) When disclaimer is barred or limited. For example, a disclaimer is barred by a written waiver of
the right to disclaim or if the disclaimant accepts the interest sought to be disclaimed; and
(7) The recording of a disclaimer. With limited exception, failure to file, record, or register the
disclaimer does not affect its validity as between the disclaimant and persons to whom the
property interest or power passes by reason of the disclaimer.
This bill also revises and adds to present law provisions governing guardianships and
conservatorships and the Uniform Trust Code, as follows:
(1) This bill adds that in a proceeding to determine letters of guardianship or conservatorship, the
court is vested with the authority to direct any fund or part of the fund decreed to belong to a
minor or person with a disability, or in which there is recovery in favor of a minor or person with a
disability, into a trust created under the Tennessee Uniform Trust Code with such fiduciary
appointed upon order of the court;
(2) Present law provides that a fiduciary is limited in its investments to the investments permitted
by the present law. This bill specifies that this provision does not apply if estate funds or property
is transferred to a trust created pursuant to the Tennessee Uniform Trust Code;
(3) This bill adds that if funds are transferred to a trust, the fiduciary and trust protector are
relieved of requirements under present law where trust assets, investments, and their financial
nature require public disclosure or filing upon public record;
(4) This bill revises the present law provisions under the Uniform Trust Code in regard to when a
charitable organization or the attorney general is treated as a qualified beneficiary;
(5) This bill adds under the Uniform Trust Code that if the trustee resigns, is removed, or dies or
upon the termination of the trust, a qualified beneficiary or the successor trustee may petition the
court to require the trustee or the trustee's personal representative to appear before the court for a
final accounting. Alternatively, the trustee or the trustee's personal representative may petition the
court to approve a final accounting relieving the trustee from liability for the period covered by the
final accounting, if the qualified beneficiaries have refused to otherwise release the trustee within
30 days or cannot be reasonably located to request such release. The settlement period begins
from the acceptance of the trusteeship by the trustee or the end of the period covered by the last
accounting. This bill sets out in detail information to be included in the petition and other
provisions governing such a situation;
(6) This bill adds that a provision in a trust requiring the arbitration of disputes, other than disputes
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of the validity of all or a part of a trust between or among the beneficiaries and a fiduciary under
the trust, or any combination of such person or entities, is enforceable;
(7) This bill revises the provisions governing: representation by a holder of a power of
appointment; and modification or termination of noncharitable irrevocable trust by consent;
(8) This bill adds provisions excluding certain entities from the provisions of TCA Title 45
governing banks and financial institutions. Under this bill, a corporation or limited liability company
excluded from title 45 if:
(A) The entity is established for the exclusive purpose of acting as a trust protector or trust
advisor, or any combination of such purposes;
(B) The entity is acting in such capacity under the terms of a trust under which a Tennessee trust
company, a Tennessee bank with trust powers, or a national bank with trust powers and with a
physical presence in this state is serving as a trustee;
(C) The entity is not engaged in trust company business as a private trust company or with the
general public as a public trust company;
(D) The entity does not hold itself out as being in the business of acting as a fiduciary for hire as
either a public or private trust company;
(E) The entity files an annual report with the secretary of state and provides a copy to the
department of financial institutions;
(F) The entity agrees to be subject to examination by the department at the discretion of the
commissioner; and
(G) The entity does not use the word "trust" or "trustee" in the entity's name in any manner.
This bill sets out in detail other provisions governing such exempt special purposes entities.
ON APRIL 22, 2019, THE HOUSE ADOPTED AMENDMENTS #1 AND #2 AND PASSED HOUSE BILL
676, AS AMENDED.
AMENDMENT #1 revises various provisions of this bill, including the following:
(1) Removes this bill's requirement that a disclaimer be filed with a court having jurisdiction to
appoint the personal representative;
(2) Revises this bill's provisions described above in the bill summary under THIS BILL, in the
second item (5), to instead add under the Uniform Trust Code that if the trustee resigns, is
removed, or upon the full or partial termination of the trust, a qualified beneficiary or successor
trustee may petition the court to require the trustee transferring or distributing the trust to appear
before the court for a final accounting. However, a successor trustee will not have any obligation
to petition the court to require the final accounting. The trustee transferring or distributing the trust
may also petition the court to approve a final accounting relieving the trustee from liability for the
period of its administration. This amendment also revises the final accounting period to begin
from the latest of: the date of acceptance of the trusteeship by the trustee; or the end of the period
since an accounting was last approved by the court;
(3) Removes this bill's provision that would have added that a provision in a trust requiring the
arbitration of disputes, other than disputes of the validity of all or a part of a trust between or
among the beneficiaries and a fiduciary under the trust, or any combination of such person or
entities, is enforceable;
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(4) Adds that prior to delivering the trust property within the trustee's possession to the co-trustee,
successor trustee, or other person entitled to it, a trustee who has resigned or been removed will
have the right and authority to petition the court for approval of its accountings and a release and
discharge from all liability related to such trust as allowed under this bill;
(5) Deletes the present law provision whereby a release by a beneficiary of a trustee from liability
for breach of trust is invalid to the extent: it was induced by improper conduct of the trustee; or the
beneficiary, at the time of the release, did not know of the beneficiary's rights or of the material
facts relating to the breach. This amendment instead provides that a qualified beneficiary or
trustee may petition the court for a final accounting covering a resigning or removed trustee's
period of administration or the period since an accounting was last approved by the court as
allowed under this bill;
(6) Adds that no beneficiary, trustee, trust advisor, or trust protector may commence a proceeding
against a trustee or former trustee for any matter covered by a final accounting approved by the
court under this bill; and
(7) Clarifies the exemption of special purpose entities under this bill from present law governing
banks and revises various provisions of this bill regarding such special purpose entities, such as
requiring that the entity agree to pay the department the actual expenses of the examination
required under this bill.
AMENDMENT #2 removes the provision that states that a disclaimer made under this bill is not a
transfer, assignment, or release.
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by deleting all language after the enacting clause and substituting the following:
SECTION 1. Tennessee Code Annotated, Section 31-1-103, is amended by deleting the
section in its entirety.
SECTION 2. Tennessee Code Annotated, Title 31, is amended by adding the following
new chapter:
31-7-101. Short Title.
This chapter shall be known and may be cited as the "Tennessee Disclaimer of
Property Interests Act."
31-7-102. Definitions.
As used in this chapter, unless the context otherwise requires:
(1) "Disclaimant" means the person to whom a disclaimed interest or
power would have passed had the disclaimer not been made;
(2) "Disclaimed interest" means the interest that would have passed to
the disclaimant had the disclaimer not been made;
(3) "Disclaimer" means the refusal to accept an interest in or power over
property;
(4) "Fiduciary" means a personal representative, trustee, agent acting
under a power of attorney, or other person authorized to act as a fiduciary with
respect to the property of another person;
(5) "Jointly held property" means property held in the name of two (2) or
more persons under an arrangement in which all holders have concurrent
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interests and under which the last surviving holder is entitled to the whole of the
property;
(6) "Person" means an individual; fiduciary; corporation; business trust;
estate; trust; partnership; limited liability company; association; joint venture;
government, governmental subdivision, agency, or instrumentality; public
corporation; or any other legal or commercial entity;
(7) "State" means a state of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular
possession subject to the jurisdiction of the United States. "State" includes an
indian tribe or band, or alaskan native village, recognized by federal law or
formally acknowledged by a state; and
(8) "Trust" means:
(A) An express trust, charitable or noncharitable, with additions
thereto, whenever and however created; and
(B) A trust created pursuant to a statute, judgment, or decree that
requires the trust to be administered in the manner of an express trust.
31-7-103. Scope.
This chapter applies to disclaimers of any interest in or power over property,
whenever created.
31-7-104. Disclaimer Act supplement by other law.
(a) Unless displaced by this chapter, the principles of law and equity supplement
this chapter.
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(b) This chapter does not limit any right of a person to waive, release, disclaim,
or renounce an interest in or power over property under a law other than this chapter.
31-7-105. Power to disclaim; general requirements; when irrevocable.
(a) A person may disclaim, in whole or part, any interest in or power over
property, including a power of appointment. A person may disclaim the interest or power
even if its creator imposed a spendthrift provision or similar restriction on transfer or a
restriction or limitation on the right to disclaim.
(b) Except to the extent a fiduciary's right to disclaim is expressly restricted or
limited by state law or by the instrument creating the fiduciary relationship, a fiduciary
may disclaim, in whole or part, any interest in or power over property, including a power
of appointment, whether acting in a personal or representative capacity. A fiduciary may
disclaim the interest or power even if its creator imposed a spendthrift provision or
similar restriction on transfer or a restriction or limitation on the right to disclaim, or an
instrument other than the instrument that created the fiduciary relationship imposed a
restriction or limitation on the right to disclaim.
(c) To be effective, the disclaimer must:
(1) Be in writing;
(2) Declare the disclaimer, and the extent thereof;
(3) Describe the interest or power disclaimed; and
(4) Be signed either by:
(A) The person making the disclaimer; or
(B) Some person subscribing the name of the person making the
disclaimer, in the person's presence and by such person's express
direction in the presence of two (2) or more witnesses competent to
witness a will under title 32.
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(d) A partial disclaimer may be expressed as a fraction, percentage, monetary
amount, term of years, limitation of a power, or any other interest or estate in the
property.
(e) A disclaimer becomes irrevocable when it is delivered or filed pursuant to §
31-7-112 or when it becomes effective as provided in §§ 31-7-106 - 31-7-111, whichever
occurs later.
31-7-105(f)
(f)
deleted by
Amendment 3
(SA0341)
release.
RDM

A disclaimer made under this chapter is not a transfer, assignment, or

31-7-106. Disclaimer of interests in property.
(a) As used in this section:
(1) "Future interest" means an interest that takes effect in possession or
enjoyment, if at all, later than the time of its creation; and
(2) "Time of distribution" means the time when a disclaimed interest
would have taken effect in possession or enjoyment.
(b) Except for a disclaimer governed by § 31-7-107 or § 31-7-108, the following
rules apply to a disclaimer of an interest in property:
(1) The disclaimer takes effect as of the time the instrument creating the
interest becomes irrevocable, or, if the interest arose under the law of intestate
succession, as of the time of the intestate's death;
(2) The disclaimed interest passes according to any provision in the
instrument creating the interest providing for the disposition of the interest,
should it be disclaimed, or of disclaimed interests in general;
(3) If the instrument does not contain a provision described in subdivision
(b)(2), the following rules apply:
(A) If the disclaimant is not an individual, the disclaimed interest
passes as if the disclaimant did not exist;
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(B) If the disclaimant is an individual, except as otherwise
provided in subdivisions (3)(C) and (3)(D), the disclaimed interest passes
as if the disclaimant had died immediately before the time of distribution;
(C) If by law or under the instrument, the descendants of the
disclaimant would share in the disclaimed interest by any method of
representation had the disclaimant died immediately before the time of
distribution, the disclaimed interest passes only to the descendants of the
disclaimant who survive the time of distribution; and
(D) If the disclaimed interest would pass to the disclaimant's
estate had the disclaimant died before the time of distribution, the
disclaimed interest instead passes per stirpes to the descendants of the
disclaimant who survive the time of distribution. If no descendant of the
disclaimant survives the time of distribution, the disclaimed interest
passes to those persons, including the state but excluding the
disclaimant, and in such shares as would succeed to the transferor's
intestate estate under the intestate succession law of the transferor's
domicile had the transferor died at the time of distribution; and
(4) Upon the disclaimer of a preceding interest, a future interest held by a
person other than the disclaimant takes effect as if the disclaimant had died or
ceased to exist immediately before the time of distribution, but a future interest
held by the disclaimant is not accelerated in possession or enjoyment.
31-7-107. Disclaimer of rights of survivorship in jointly held property.
(a) Upon the death of a holder of jointly held property, a surviving holder may
disclaim, in whole or part, the greater of:
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(1) A fractional share of the property determined by dividing the number
one (1) by the number of joint holders alive immediately before the death of the
holder to whose death the disclaimer relates; or
(2) All of the property except that part of the value of the entire interest
attributable to the contribution furnished by the disclaimant.
(b) A disclaimer under subsection (a) takes effect as of the death of the holder of
jointly held property to whose death the disclaimer relates.
(c) An interest in jointly held property disclaimed by a surviving holder of the
property passes as if the disclaimant predeceased the holder to whose death the
disclaimer relates.
31-7-108. Disclaimer of interest by trustee.
If a trustee disclaims an interest in property that otherwise would have become
trust property, the interest does not become trust property.
31-7-109. Disclaimer of power of appointment not held in a fiduciary capacity or
other power not held in a fiduciary capacity.
If a holder disclaims a power of appointment not held in a fiduciary capacity or
other power not held in a fiduciary capacity, the following rules apply:
(1) If the holder has not exercised the power, the disclaimer takes effect
as of the time the instrument creating the power becomes irrevocable;
(2) If the holder has exercised the power and the disclaimer is of a power
other than a presently exercisable general power of appointment, the disclaimer
takes effect immediately after the last exercise of the power; and
(3) The instrument creating the power is construed as if the power
expired when the disclaimer became effective.
31-7-110. Disclaimer by appointee, object, or taker in default of exercise of power
of appointment.
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(a) A disclaimer of an interest in property by an appointee of a power of
appointment takes effect as of the time the instrument by which the holder exercises the
power becomes irrevocable.
(b) A disclaimer of an interest in property by a permissible appointee or taker in
default of an exercise of a power of appointment takes effect as of the time the
instrument creating the power becomes irrevocable.
31-7-111. Disclaimer of power held in fiduciary capacity.
(a) If a fiduciary disclaims a power held in a fiduciary capacity which has not
been exercised, the disclaimer takes effect as of the time the instrument creating the
power becomes irrevocable.
(b) If a fiduciary disclaims a power held in a fiduciary capacity which has been
exercised, the disclaimer takes effect immediately after the last exercise of the power.
(c) A disclaimer under this section is effective as to another fiduciary if the
disclaimer so provides and the fiduciary disclaiming has the authority to bind the estate,
trust, or other person for whom the fiduciary is acting.
31-7-112. Delivery or filing.
(a) As used in this section, "beneficiary designation" means an instrument, other
than an instrument creating a trust, naming the beneficiary of:
(1) An annuity or insurance policy;
(2) An account with a designation for payment on death;
(3) A security registered in beneficiary form;
(4) A pension, profit-sharing, retirement, or other employment-related
benefit plan; or
(5) Any other nonprobate transfer at death.
(b) Subject to subdivision (c)(1), delivery of a disclaimer may be affected by
personal delivery, first-class mail, or any other method likely to result in its receipt.
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(c) In the case of an interest created under the law of intestate succession or an
interest created by will, other than an interest in a testamentary trust:
(1) A disclaimer must be delivered to the personal representative of the
decedent's estate; or
(2) If no personal representative is then serving, the disclaimer must be
filed with a court having jurisdiction to appoint the personal representative.
(d) In the case of an interest in a testamentary trust:
(1) A disclaimer must be delivered to the trustee then serving;
(2) If no trustee is then serving, the disclaimer must be delivered to the
personal representative of the decedent's estate; or
(3) If no trustee is then serving and no personal representative is then
serving, the disclaimer must be filed with a court having jurisdiction to enforce the
trust.
(e) In the case of an interest in an inter vivos trust:
(1) A disclaimer must be delivered to the trustee then serving;
(2) If no trustee is then serving, the disclaimer must be filed with a court
having jurisdiction to enforce the trust; or
(3) If the disclaimer is made before the time the instrument creating the
trust becomes irrevocable, the disclaimer must be delivered to the settlor of a
revocable trust or the transferor of the interest.
(f) In the case of an interest created by a beneficiary designation that is
disclaimed before the designation becomes irrevocable, the disclaimer must be
delivered to the person making the beneficiary designation.
(g) In the case of an interest created by a beneficiary designation which is
disclaimed after the designation becomes irrevocable:

SA0339
005447
-8-

(1) The disclaimer of an interest in personal property must be delivered
to the person obligated to distribute the interest; and
(2) The disclaimer of an interest in real property must be recorded in the
office of the county register's office of the county where the real property that is
the subject of the disclaimer is located.
(h) In the case of a disclaimer by a surviving holder of jointly held property, the
disclaimer must be delivered to the person to whom the disclaimed interest passes.
(i) In the case of a disclaimer by an object or taker in default of exercise of a
power of appointment at any time after the power was created, the disclaimer must be
delivered to:
(A) The holder of the power; and
(B) The fiduciary acting under the instrument that created the power;
provided, however, if no fiduciary is then serving, the disclaimer must be filed
with a court having authority to appoint the fiduciary.
(j) In the case of a disclaimer by an appointee of a nonfiduciary power of
appointment, the disclaimer must be delivered to:
(A) The holder or personal representative of the holder's estate; and
(B) The fiduciary under the instrument that created the power; provided,
however, that if no fiduciary is then serving, the disclaimer must be filed with a
court having authority to appoint the fiduciary.
(k) In the case of a disclaimer by a fiduciary of a power over a trust or estate, the
disclaimer must be delivered as provided in subsection (c), (d), or (e), as if the power
disclaimed were an interest in property.
(l) In the case of a disclaimer of a power by an agent, the disclaimer must be
delivered to the principal or the principal's representative.
31-7-113. When disclaimer barred or limited.
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(a) A disclaimer is barred by a written waiver of the right to disclaim.
(b) A disclaimer of an interest in property is barred if any of the following events
occur before the disclaimer becomes effective:
(1) The disclaimant accepts the interest sought to be disclaimed;
(2) The disclaimant voluntarily assigns, conveys, encumbers, pledges, or
transfers the interest sought to be disclaimed or contracts to do so; or
(3) A judicial sale of the interest sought to be disclaimed occurs.
(c) A disclaimer, in whole or part, of the future exercise of a power held in a
fiduciary capacity is not barred by its previous exercise.
(d) Unless the power is exercisable in favor of the disclaimant, a disclaimer, in
whole or part, of the future exercise of a power not held in a fiduciary capacity is not
barred by its previous exercise.
(e) A disclaimer is barred or limited if so provided by law other than this chapter.
(f) A disclaimer of a power over property which is barred by this section is
ineffective. A disclaimer of an interest in property which is barred by this section takes
effect as a transfer of the interest disclaimed to the persons who would have taken the
interest under this chapter had the disclaimer not been barred.
31-7-114. Tax qualified customer.
(a) Notwithstanding this chapter, if as a result of a disclaimer or transfer the
disclaimed or transferred interest is treated pursuant to title 26 of the United States code,
as now or hereafter amended, or any successor statute thereto, and the regulations
promulgated thereunder, as never having been transferred to the disclaimant, then the
disclaimer or transfer is effective as a disclaimer under this chapter.
(b) Tax qualified disclaimers must comply with the rules set forth in 26 U.S.C. §
2518, as now or hereafter amended, or any successor statute thereto, and the
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regulations promulgated thereunder, including the nine-month time limitation set forth
under 26 U.S.C. § 2518(b)(2).
31-7-115. Recording of disclaimer.
If an instrument transferring an interest in or power over property subject to a
disclaimer is required or permitted by law to be filed, recorded, or registered, the
disclaimer may be so filed, recorded, or registered. Except as otherwise provided in §
31-7-112(g)(2), failure to file, record, or register the disclaimer does not affect its validity
as between the disclaimant and persons to whom the property interest or power passes
by reason of the disclaimer.
31-7-116. Application to existing relationships.
Except as otherwise provided in § 31-7-113, an interest in or power over property
existing on the effective date of this chapter as to which the time for delivering or filing a
disclaimer under law superseded by this chapter has not expired may be disclaimed
after the effective date of this chapter.
31-7-117. Severability clause.
If any provision of this chapter or its application to any person or circumstance is
held invalid, the invalidity does not affect other provisions or applications of this chapter
which can be given effect without the invalid provision or application, and to that end the
provisions of this chapter are declared to be severable.
SECTION 3. Tennessee Code Annotated, Section 34-1-101(7), is amended by deleting
the subdivision in its entirety and substituting the following:
"Fiduciary" means a guardian, coguardian, conservator, co-conservator, or
qualified trustee as defined in § 35-16-102(12)(A);
SECTION 4. Tennessee Code Annotated, Section 34-1-104(a), is amended by deleting
the language "subsections (b) and (c)" and substituting instead "subsections (b)-(d)".
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SECTION 5. Tennessee Code Annotated, Section 34-1-104, is amended by adding the
following language as a new subsection:
(d) In a proceeding to determine letters of guardianship or conservatorship, the
court shall be vested with the authority to direct any fund or part of the fund decreed to
belong to a minor or person with a disability, or in which there is recovery in favor of a
minor or person with a disability, into a trust created under the Tennessee Uniform Trust
Code, compiled in title 35, chapter 15 with such fiduciary appointed upon order of the
court according to this chapter.
SECTION 6. Tennessee Code Annotated, Section 34-1-115(a), is amended by deleting
the first sentence in the subsection and substituting the following:
A fiduciary is limited in its investments to the investments permitted by title 35,
chapter 3 unless estate funds or property, or both, are transferred to a trust
created pursuant to the Tennessee Uniform Trust Code, compiled in title 35,
chapter 15.
SECTION 7. Tennessee Code Annotated, Section 34-1-115, is amended by adding the
following as a new subsection:
( ) If funds are transferred to a trust as referenced in § 34-1-115(a), the fiduciary
and trust protector are relieved of requirements under title 34 where trust assets,
investments, and their financial nature require public disclosure or filing upon public
record. A certification of trust outlined under § 35-15-1013 may be filed with the clerk of
the court to show such trust is created. Such trust must be governed and administered
by a qualified trustee as permitted by title 35. Further, the court clerk with personal
jurisdiction over the person with a disability or minor must be named trust protector of
said trust with powers prescribed by §§ 35-15-1201 - 35-15-1206.
SECTION 8. Tennessee Code Annotated, Section 35-15-110, is amended by deleting
the section and substituting the following:
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(a) A charitable organization expressly designated to receive distributions under
the terms of a charitable trust has the rights of a qualified beneficiary under this chapter,
if the charitable organization, on the date the charitable organization's qualification is
being determined, would be a qualified beneficiary under this chapter if such charitable
organization were an individual beneficiary.
(b) The attorney general and reporter has the rights of a qualified beneficiary
with respect to a charitable trust having its principal place of administration in this state if
all of the interests in the trust that are for a charitable purpose, in the aggregate, on the
date the attorney general and reporter's qualification is being determined, would cause
an individual beneficiary to be a qualified beneficiary under this chapter if all of such
interests were for the benefit of an individual beneficiary instead of for charitable
purposes.
SECTION 9. Tennessee Code Annotated, Title 35, Chapter 15, Part 2, is amended by
adding the following language as a new, appropriately designated section:
(a) If the trustee resigns, is removed, or upon the full or partial termination of the
trust, a qualified beneficiary or successor trustee may petition the court to require the
trustee transferring or distributing the trust to appear before the court for a final
accounting. However, a successor trustee shall not have any obligation to petition the
court to require the final accounting. The trustee transferring or distributing the trust may
also petition the court to approve a final accounting relieving the trustee from liability for
the period of its administration. The final accounting period shall begin from the latest of:
(1) The date of acceptance of the trusteeship by the trustee; or
(2) The end of the period since an accounting was last approved by the
court.
(b) The petition shall set forth:
(1) The name and address of the trustee;
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(2) The qualified beneficiaries of the trust; and
(3) The period that the accounting covers.
(c) The petition shall be served on each qualified beneficiary or their
representative under part 3 of this chapter to the extent there is no material conflict of
interest or on the trustee.
(d) Upon review of the trustee's final accounting and after considering any
objections thereto and any evidence presented, the court may approve the final
accounting or enter judgment granting appropriate relief. If no objection to the petition is
filed within the time allowed by law after service, or if the parties consent, the petition
may be approved without notice, hearing, or further proceedings. The final judgment of
the court shall be binding on all parties.
(e) Upon approval of the petition, the trustee shall be relieved from liability for
the period covered by the final accounting.
(f) Costs and expenses, including reasonable attorney's fees of the trustee, shall
be taxed against the trust, unless otherwise directed by the court.
SECTION 10. Tennessee Code Annotated, Section 35-15-707, is amended by adding
the following language as a new, appropriately designated subsection:
Prior to delivering the trust property within the trustee’s possession to the cotrustee, successor trustee, or other person entitled to it, a trustee who has resigned or
been removed shall have the right and authority to petition the court for approval of its
accountings and a release and discharge from all liability related to such trust as allowed
under Section 9.
SECTION 11. Tennessee Code Annotated, Section 35-15-817, is amended by deleting
subsection (c) and substituting instead the following:
Notwithstanding subsections (a) and (b), any qualified beneficiary or trustee may
petition the court for a final accounting covering a resigning or removed trustee's period
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of administration or the period since an accounting was last approved by the court as
allowed under Section 9.
SECTION 12. Tennessee Code Annotated, Section 35-15-1005, is amended by adding
the following language as a new subsection:
(e) Notwithstanding subsections (a)-(c), no beneficiary, trustee, trust advisor, or
trust protector may commence a proceeding against a trustee or former trustee for any
matter covered by a final accounting approved by the court under Section 9.
SECTION 13. Tennessee Code Annotated, Title 35, Chapter 15, Part 11, is amended
by adding the following as a new section:
(a) A provision in a trust requiring the arbitration of disputes, other than disputes
of the validity of all or a part of a trust, except as provided in subsection (b), between or
among the beneficiaries and a fiduciary under the trust, or any combination of such
Deleted by
Amendment 2
(SA0340)
RDM

person or entities, is enforceable.
(b) A provision in a trust instrument requiring the arbitration of disputes relating
to the validity of a trust is enforceable if all interested parties with regard to the dispute
consent to the arbitration of the dispute.
(c) Unless otherwise specified in the trust, a trust provision requiring arbitration
must be presumed to require binding arbitration under the Uniform Arbitration Act,
compiled in title 29, chapter 5, part 3. If an arbitration provision that is enforceable under
this section is governed under the Uniform Arbitration Act, the arbitration provision in the
trust must be treated as an agreement for the purposes of applying the Uniform
Arbitration Act.
SECTION 14. Tennessee Code Annotated, Section 35-15-302, is amended by deleting

the section and substituting instead the following:
(a)
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(1) To the extent there is no material conflict of interest between the
holder of a power of appointment and the persons represented with respect to
the particular question or dispute, the holder may represent and bind persons
whose interests, as permissible appointees, takers in default, or otherwise, are
subject to the power. Notwithstanding this section to the contrary, the holder of
any general power of appointment may, regardless of whether there is a material
conflict of interest between the holder of such general power of appointment and
the persons represented with respect to the particular question or dispute,
represent and bind persons whose interests, as permissible appointees, takers in
default, or otherwise, are subject to such power.
(2) As used in this section, "general power of appointment" means a
power, regardless of when exercisable, to appoint in favor of any one (1) or more
of the following: such power holder, such power holder's creditors, such power
holder's estate, and the creditors of the estate of such power holder.
(b) Notwithstanding subsection (a) to the contrary, if the holder, under the terms
of the governing instrument, may only exercise such general power of appointment with
the consent of another person, then the written consent of such other person is required
in order for the holder of the general power of appointment to represent and bind
persons whose interests, as permissible appointees, takers in default, or otherwise, are
subject to the power.
SECTION 15. Tennessee Code Annotated, Section 35-15-411, is amended by deleting
the section and substituting instead the following:
(a) During the settlor's lifetime, a noncharitable irrevocable trust may be modified
or terminated by the trustee upon consent of all qualified beneficiaries, even if the
modification or termination is inconsistent with a material purpose of the trust if the
settlor does not object to the proposed modification or termination. The trustee shall
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notify the settlor of the proposed modification or termination not less than sixty (60) days
before initiating the modification or termination. The notice of modification or termination
must include:
(1) An explanation of the reasons for the proposed modification or
termination;
(2) The date on which the proposed modification or termination is
anticipated to occur; and
(3) The date, not less than sixty (60) days after the giving of the notice,
by which the settlor must notify the trustee of an objection to the proposed
modification or termination.
(b) Following the settlor's death, a noncharitable irrevocable trust may be
terminated upon consent of all of the qualified beneficiaries if the court concludes that
continuance of the trust is not necessary to achieve any material purpose of the trust.
(c) Following the settlor's death, a noncharitable irrevocable trust may be
modified upon the unanimous agreement of the trustee and all qualified beneficiaries as
provided under § 35-15-111 if such modification does not violate a material purpose of
the trust. Additionally, a noncharitable irrevocable trust may be modified upon consent
of all of the qualified beneficiaries if the court concludes that modification is not
inconsistent with a material purpose of the trust.
(d) Modification of a trust as authorized in this section is not prohibited by a
spendthrift clause or by a provision in the trust instrument that prohibits amendment or
revocation of the trust.
(e) An agreement to modify a trust as authorized by this section is binding on a
beneficiary whose interest is represented by another person under part 3 of this chapter.
(f) Upon termination of a trust under subsection (a) or (b), the trustee shall
distribute the trust property as agreed by the qualified beneficiaries.
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(g) If not all of the qualified beneficiaries consent to a proposed modification or
termination of the trust under subsection (a), (b), or (c), as applicable, the modification or
termination may be approved by the court if the court is satisfied that:
(1) If all of the qualified beneficiaries had consented, the trust could have
been modified or terminated under this section; and
(2) The interests of a qualified beneficiary who does not consent will be
adequately protected.
(h) As used in this section, "noncharitable irrevocable trust" refers to a trust that
is not revocable by the settlor with respect to which:
(1) No federal or state income, gift, estate, or inheritance tax charitable
deduction was allowed upon transfers to the trust; and
(2) The value of all interests in the trust owned by charitable
organizations does not exceed five percent (5%) of the value of the trust.
(i) Notwithstanding subsection (a), (b), or (c), the trustee may seek court
approval of a modification or termination.
SECTION 16. Tennessee Code Annotated, Section 35-15-414, is amended by deleting
subsection (a) and substituting instead the following:
(a) After notice to the qualified beneficiaries, the trustee of a trust consisting of
trust property having either a total value less than one hundred thousand dollars
($100,000) or for which the trustee's annual fee for administering the trust, as set forth in
the trustee's published fee schedule, is five percent (5%) or more of the market value of
the principal assets of the trust as of the last day of the preceding trust accounting year
or the present market value of the principal assets of the trust if there is no applicable
trust accounting for a preceding year may terminate the trust if the trustee concludes that
the value of the trust property is insufficient to justify the cost of administration.
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SECTION 17. Tennessee Code Annotated, Section 35-15-505(g), is amended by
deleting the language "(g)(2)(C)" wherever it appears and substituting instead the language
"(g)(2)(B)".
SECTION 18. Tennessee Code Annotated, Title 35, Chapter 15, is amended by adding
the following as a new part:
35-15-1301.
(a) As used in this part:
(1) "Corporate trustee" means a Tennessee trust company, a Tennessee
bank with trust powers, or a national bank with trust powers and with a physical
presence in Tennessee;
(2) "Department" means the department of financial institutions;
(3) "Designated ancestor" means one (1) or more ancestors of the family
designated as such in the entity's governing documents. A designated ancestor
may be either living or deceased. If two (2) designated ancestors are
designated, they must be or have been spouses to each other, and if more than
such first two (2) designated ancestors are designated, each such additional
designated ancestor must be or have been a spouse of either of the first two (2)
designated ancestors;
(4) "Entity" means a corporation or a limited liability company;
(5)
(A) "Family member" means a designated ancestor and:
(i) An individual within the twelfth degree of lineal kinship
of a designated ancestor;
(ii) An individual within the eleventh degree of collateral
kinship of a designated ancestor;
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(iii) A spouse or former spouse of a designated ancestor
or of an individual defined as a family member in subdivision
(a)(5)(A) or (B); and
(iv) An individual who is a relative of a spouse or former
spouse specified in subdivision (a)(5)(C) who is within the fifth
degree of lineal or collateral kinship of the spouse or former
spouse.
(B) For purposes of determining whether a person is a family
member as defined in this subdivision (a)(5):
(i) A legally adopted person shall be treated as a natural
child of the adoptive parents;
(ii) A stepchild shall be treated as a natural child of the
individual who is or was the stepparent of that child;
(iii) A foster child, or an individual who was a minor when
an adult became the individual's legal guardian, shall be treated
as a natural child of the adult appointed as foster parent or
guardian;
(iv) A child of a spouse or former spouse of an individual
shall be treated as a natural child of that individual;
(v) Degrees are calculated by adding the number of steps
from a relevant designated ancestor through each individual to the
family member either directly, in case of lineal kinship, or through
a designated ancestor, in the case of collateral kinship; and
(vi) A person who was a family member at the time of the
special purpose entity's engagement as trust protector or trust
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advisor shall not cease to be a family member solely due to a
death, divorce, or other similar event; and
(6) "Special purpose entity" means an entity that meets the requirements
provided under subsection (b).
(b) A special purpose entity shall not be subject to chapters 1 and 2 of title 45
regulating fiduciary activity if:
(1) The entity is established for the exclusive purpose of acting as a trust
protector or trust advisor as defined by § 35-15-1201, or any combination of such
purposes;
(2) The entity is acting in such capacity solely under the terms of trusts in
which the grantor or beneficiary is a family member, and under which a corporate
trustee is serving as trustee;
(3) The entity is not engaged in trust company business as a private trust
company under title 45, chapter 2, part 20, or with the general public as a public
trust company;
(4) The entity does not hold itself out as being in the business of acting
as a fiduciary for hire as either a public or private trust company;
(5) The entity files an annual report with the secretary of state and
provides a copy to the department;
(6) The entity agrees to be subject to examination by the department at
the discretion of the department solely for the purpose of determining whether
the entity satisfies all requirements for qualification under this part;
(7) The entity agrees to pay the department the actual expenses of the
examination at the time of the examination described in subdivision (b)(6);
(8) The entity does not use the word "trust" or "trustee" in the entity's
name in any manner;
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(9) The governing documents of the entity, as such governing documents
may be amended from time to time, limit the entity's authorized activities to the
functions permitted to a trust protector or trust advisor, or any combination of
such functions, and limit the performance of those functions with respect to trusts
in which a grantor or beneficiary of such trust is a family member with respect to
a designated ancestor specifically named in the entity's governing documents;
(10) The entity does not act as a fiduciary other than as provided in this
part;
(11) Within thirty (30) days of beginning operations as a trust protector or
trust advisor, or any combination thereof, the entity notifies the department of:
(A) Its existence;
(B) Its capacity to act;
(C) The name of the corporate trustee for each separate trust for
which such entity is engaged as a trust protector or trust advisor; and
(D) Pays a one-time initial fee of one thousand dollars ($1,000);
and
(12) The entity submits annually to the department, no later than April 15
and no earlier than January 1:
(A) An annual fee of one thousand dollars ($1,000);
(B) An updated list of the name of the corporate trustee for each
separate trust for which such entity is engaged as a trust protector or trust
advisor; and
(C) A certification to the department in which:
(i) The corporate trustee certifies that it is the corporate
trustee of the applicable trust; and
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(ii) The entity certifies that it is acting as a trust protector
or trust advisor for the applicable trust, and that such entity's
actions are in compliance with this part.
SECTION 19. Tennessee Code Annotated, Section 45-10-103(8)(C), is amended by
deleting the language "45-10-115" and substituting instead the language "45-10-119".
SECTION 20. The headings to sections, chapters, and parts in this act are for reference
purposes only and do not constitute a part of the law enacted by this act. However, the
Tennessee code commission is requested to include the headings in any compilation or
publication containing this act.
SECTION 21. The act shall take effect upon becoming law, the public welfare requiring
it.
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